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The IRS Mission

Provide America’'s taxpayers top quality service by helping
them understand and meet their tax responsibilities and by

Introduction

The Internal Revenue Bulletin is the authoritative instrument of
the Commissioner of Internal Revenue for announcing official
rulings and procedures of the Internal Revenue Service and for
publishing Treasury Decisions, Executive Orders, Tax Conven-
tions, legislation, court decisions, and other items of general
interest. It is published weekly and may be obtained from the
Superintendent of Documents on a subscription basis. Bulletin
contents are compiled semiannually into Cumulative Bulletins,
which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application of
the tax laws, including all rulings that supersede, revoke, mod-
ify, or amend any of those previously published in the Bulletin.
All published rulings apply retroactively unless otherwise indi-
cated. Procedures relating solely to matters of internal man-
agement are not published; however, statements of internal
practices and procedures that affect the rights and duties of
taxpayers are published.

Revenue rulings represent the conclusions of the Service on the
application of the law to the pivotal facts stated in the revenue
ruling. In those based on positions taken in rulings to taxpayers
or technical advice to Service field offices, identifying details
and information of a confidential nature are deleted to prevent
unwarranted invasions of privacy and to comply with statutory
requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,

applying the tax law with integrity and fairness to all.

court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned
against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions of
the Internal Revenue Code of 1986.

Part ll.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions and Other Related ltems, and Subpart B, Leg-
islation and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative Rul-
ings. Bank Secrecy Act Administrative Rulings are issued by
the Department of the Treasury's Office of the Assistant Sec-
retary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index
for the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Part |. Rulings and Decisions Under the Internal Revenue Code

of 1986

Section 42.—Low-Income
Housing Credit

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2004. See Rev. Rul. 2004-102, page
784.

Section 280G.—Golden
Parachute Payments

Federal short-term, mid-term, and long-term rates
are set forth for the month of November 2004. See
Rev. Rul. 2004-102, page 784.

Section 382.—Limitation
on Net Operating Loss
Carryforwards and Certain
Built-In Losses Following
Ownership Change

The adjusted applicable federal long-term rate is
set forth for the month of November 2004. See Rev.
Rul. 2004-102, page 784.

Section 412.—Minimum
Funding Standards

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2004. See Rev. Rul. 2004-102, page
784.

Section 467.—Certain
Payments for the Use of
Property or Services

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2004. See Rev. Rul. 2004-102, page
784.

Section 468.—Special
Rules for Mining and Solid
Waste Reclamation and
Closing Costs

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2004. See Rev. Rul. 2004-102, page
784.
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Section 482.—Allocation
of Income and Deductions
Among Taxpayers

Federal short-term, mid-term, and long-term rates
are set forth for the month of November 2004. See
Rev. Rul. 2004-102, page 784.

Section 483.—Interest on
Certain Deferred Payments

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2004. See Rev. Rul. 2004-102, page
784.

Section 642.—Special
Rules for Credits and
Deductions

Federal short-term, mid-term, and long-term rates
are set forth for the month of November 2004. See
Rev. Rul. 2004-102, page 784.

Section 807.—Rules for
Certain Reserves

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2004. See Rev. Rul. 2004-102, page
784.

Section 846.—Discounted
Unpaid Losses Defined

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2004. See Rev. Rul. 2004-102, page
784.

Section 901.—Taxes
of Foreign Countries
and of Possessions of
United States

Modification of Rev. Rul. 95-63.
Rev. Rul. 95-63, with respect to coun-
tries described in section 901(j)(2)(A) of
the Code, is modified by providing that
Iraq ceased to be described in that section
on June 27, 2004. Rev. Rul. 95-63 modi-
fied.
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Rev. Rul. 2004-103

This ruling modifies Rev. Rul. 95-63,
19952 C.B. 85, which lists countries sub-
ject to certain special rules under sections
901(j) and 952(a)(5) of the Code.

LAW AND ANALYSIS

Sections 901, 902, and 960 of the Code
generally allow U.S. taxpayers to claim a
foreign tax credit for income, war profits,
and excess profits taxes paid or accrued
(or deemed paid or accrued) to any foreign
country or to any possession of the United
States.

Section 901(j)(1)(A) denies the credit
for taxes paid or accrued (or deemed
paid or accrued under sections 902 or
960) to any country described in section
901(j)(2)(A) if the taxes are with respect
to income attributable to a period dur-
ing which section 901(j) applies. Section
901(j)(1)(B) requires taxpayers to apply
subsections (a), (b), and (c) of section 904
and sections 902 and 960 separately with
respect to income attributable to such a
period from sources within such country.
In addition, section 952(a)(5) provides that
subpart F income includes income derived
by a controlled foreign corporation from
any foreign country during any period
during which section 901(j) applies to that
foreign country.

The special rules under sections 901(j)
and 952(a)(5) cease to apply to a coun-
try when the Secretary of State certifies
to the Secretary of the Treasury that such
country is no longer described in section
901()(2)(A). Revenue Ruling 95-63 sets
forth the countries which are (or were)
described in section 901(j)(2)(A) and the
period during which the special rules un-
der sections 901(j) and 952(a)(5) apply
with respect to each such country. Based
on the certification by the Secretary of
State, this revenue ruling states the date on
which Iraq ceased to be described in sec-
tion 901(j)(2)(A).

HOLDINGS AND EFFECTIVE DATES

The list of countries in Revenue Ruling
95-63 is modified by changing the refer-
ence to Iraq as follows:
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Country
Iraq

Starting Date
February 1, 1991

Ending Date
June 27, 2004

For guidance on issues arising in a tax-
able year when section 901(j) ceases to ap-
ply to a country, see Rev. Rul. 92-62,
1992-2 C.B. 193.

EFFECT ON OTHER REVENUE
RULINGS

This ruling modifies Rev. Rul. 95-63,
1995-2 C.B. 85, with respect to countries
described in section 901(j)(2)(A) of the
Code.

DRAFTING INFORMATION

The principal author of this revenue rul-
ing is Mark R. Pollard of the Office of
Associate Chief Counsel (International).
For further information regarding this rev-
enue ruling, contact Mr. Pollard at (202)
622-3850 (not a toll-free call).

Section 1274.—Determi-
nation of Issue Price in the
Case of Certain Debt Instru-
ments Issued for Property

(Also, Sections 42, 280G, 382, 412, 467, 468, 482,
483, 642, 807, 846, 1288, 7520, 7872.)

Federal rates; adjusted federal rates;
adjusted federal long-term rate and the
long-term exempt rate. For purposes of
sections 382, 642, 1274, 1288, and other
sections of the Code, tables set forth the
rates for November 2004.

Rev. Rul. 2004-102

This revenue ruling provides various
prescribed rates for federal income tax
purposes for November 2004 (the current
month). Table 1 contains the short-term,
mid-term, and long-term applicable fed-

eral rates (AFR) for the current month
for purposes of section 1274(d) of the
Internal Revenue Code. Table 2 contains
the short-term, mid-term, and long-term
adjusted applicable federal rates (adjusted
AFR) for the current month for purposes
of section 1288(b). Table 3 sets forth the
adjusted federal long-term rate and the
long-term tax-exempt rate described in
section 382(f). Table 4 contains the ap-
propriate percentages for determining the
low-income housing credit described in
section 42(b)(2) for buildings placed in
service during the current month. Finally,
Table 5 contains the federal rate for deter-
mining the present value of an annuity, an
interest for life or for a term of years, or
a remainder or a reversionary interest for
purposes of section 7520.

REV. RUL. 2004-102 TABLE 1
Applicable Federal Rates (AFR) for November 2004
Period for Compounding
Annual Semiannual Quarterly Monthly
Short-term
AFR 2.37% 2.36% 2.35% 2.35%
110% AFR 2.62% 2.60% 2.59% 2.59%
120% AFR 2.85% 2.83% 2.82% 2.81%
130% AFR 3.09% 3.07% 3.06% 3.05%
Mid-term
AFR 3.55% 3.52% 3.50% 3.49%
110% AFR 391% 3.87% 3.85% 3.84%
120% AFR 4.26% 4.22% 4.20% 4.18%
130% AFR 4.63% 4.58% 4.55% 4.54%
150% AFR 5.35% 5.28% 5.25% 5.22%
175% AFR 6.25% 6.16% 6.11% 6.08%
Long-term
AFR 4.70% 4.65% 4.62% 4.61%
110% AFR 5.19% 5.12% 5.09% 5.07%
120% AFR 5.66% 5.58% 5.54% 5.52%
130% AFR 6.14% 6.05% 6.00% 5.98%
November 8, 2004 784 2004-45 |.R.B.



REV. RUL. 2004-102 TABLE 2
Adjusted AFR for November 2004
Period for Compounding
Annual Semiannual Quarterly Monthly

Short-term adjusted 1.68% 1.67% 1.67% 1.66%
AFR
Mid-term adjusted AFR 2.80% 2.78% 2.77% 2.76%
Long-term adjusted 4.20% 4.16% 4.14% 4.12%
AFR

REV. RUL. 2004-102 TABLE 3

Rates Under Section 382 for November 2004

Adjusted federal long-term rate for the current month 4.20%
Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted
federal long-term rates for the current month and the prior two months.) 4.51%

REV. RUL. 2004-102 TABLE 4

Appropriate Percentages Under Section 42(b)(2) for November 2004

Appropriate percentage for the 70% present value low-income housing credit 7.96%
Appropriate percentage for the 30% present value low-income housing credit 3.41%

REV. RUL. 2004-102 TABLE 5

Rate Under Section 7520 for November 2004

Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years,
or a remainder or reversionary interest 4.20%

Section 1288.—Treatment
of Original Issue Discount
on Tax-Exempt Obligations

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2004. See Rev. Rul. 2004-102, page
784.

Section 6050P.—Returns
Relating to the Cancellation
of Indebtedness by Certain
Entities

26 CFR 1.6050P-1: Information reporting for dis-
charges of indebtedness by certain entities.

26 CFR 1.6050P-2: Organization a significant trade
or business of which is the lending of money.

2004-45 I.R.B.

T.D. 9160

DEPARTMENT OF

THE TREASURY

Internal Revenue Service
26 CFR Parts 1 and 602

Information Reporting Under
Section 6050P for Discharges
of Indebtedness

AGENCY: Internal
(IRS), Treasury.

Revenue Service

ACTION: Final regulations.

SUMMARY: This document contains fi-
nal regulations relating to the information
reporting requirement under section 6050P
of the Internal Revenue Code (Code) for
discharges of indebtedness. These final
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regulations reflect the enactment of sec-
tion 6050P(c)(2)(D) by the Ticket to Work
and Work Incentives Improvement Act
of 1999. These final regulations provide
guidance on the information reporting re-
quirements for discharges of indebtedness
by organizations that have a significant
trade or business of lending money. This
document also contains amendments to
the existing final regulations to reflect the
amendments to section 6050P by the Debt
Collection Improvement Act of 1996.

DATES: Effective date: These regulations
are effective October 25, 2004.
Applicability date: These regulations
are applicable to discharges of indebted-
ness occurring on or after January 1, 2005.

FOR FURTHER INFORMATION
CONTACT: Joseph P. Dewald, at (202)
6224910 (not a toll-free number).
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SUPPLEMENTARY INFORMATION:
Background

This document contains amendments to
26 CFR parts 1 and 602. The amend-
ments describe circumstances in which an
organization has a significant trade or busi-
ness of lending money for purposes of
section 6050P(c)(2)(D). The amendments
also conform the existing final regulations
under section 6050P to cover applicable
entities, including executive, judicial, and
legislative agencies.

In general, section 6050P(a) requires
certain organizations (applicable entities)
to file information returns with the Inter-
nal Revenue Service (IRS), and to furnish
information statements to debtors, report-
ing discharges of indebtedness of $600 or
more. As enacted by the Omnibus Budget
Reconciliation Act of 1993, Public Law
103-66 (107 Stat. 312, 531-532 (1993)),
section 6050P required “applicable finan-
cial entities” (including Federal executive
agencies) to report discharges of indebted-
ness. The Debt Collection Improvement
Act of 1996, Public Law 104-134 (110
Stat. 1321, 368-369 (1996)) (the 1996
Act), amended section 6050P to cover “ap-
plicable entities.” Section 6050P(c)(1) as
amended defines an applicable entity to in-
clude: (1) any executive, judicial, or leg-
islative agency (as defined in 31 U.S.C.
3701(a)(4)); and (2) any applicable finan-
cial entity.

Section 6050P(c)(2)(D) was enacted
by section 553(a) of the Ticket to Work
and Work Incentives Improvement Act
of 1999, Public Law 106-170 (113 Stat.
1860, 1931 (1999)) (the 1999 Act), ef-
fective for discharges of indebtedness
occurring after December 31, 1999. The
1999 Act amended section 6050P by ex-
panding the applicable financial entities
required to report. As expanded, the term
includes any organization “a significant
trade or business of which is the lending
of money.”

The IRS issued Notice 2000-22,
2000-1 C.B. 902, which provides that
penalties under sections 6721 and 6722
for failures to report discharges of in-
debtedness occurring before January 1,
2001, will not be imposed on organiza-
tions newly required to report under sec-
tion 6050P(c)(2)(D). In Notice 2001-8,
2001-1 C.B. 374, for these same organi-
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zations, the IRS extended the waiver of
penalties to failures to report discharges
of indebtedness occurring before the first
calendar year that begins at least two
months after final regulations under sec-
tion 6050P(c)(2)(D) are issued.

A notice of proposed rulemak-
ing under section 6050P(c)(2)(D)
(REG-107524-00, 2002-2 C.B. 110) was
published in the Federal Register (67 FR
40629) on June 13, 2002. The proposed
regulations address whether an organi-
zation has a significant trade or business
of lending money for purposes of section
6050P(c)(2)(D). The proposed regulations
also reflect the amendments made by the
1996 Act. A public hearing was held
on the proposed regulations on October
8, 2002. The IRS received written and
electronic comments responding to the
notice of proposed rulemaking. After con-
sideration of all comments, the proposed
regulations are adopted as revised by this
Treasury decision.

Explanation of Provisions and
Summary of Comments

Section 6050P(c)(2)(D) requires any
organization “a significant trade or busi-
ness of which is the lending of money”
to report discharges of indebtedness. The
proposed regulations provide guidance on
whether an organization is engaged in a
trade or business of lending money and
whether that trade or business is signifi-
cant. In general, the proposed regulations
provide that the lending of money is a
significant trade or business if money is
loaned on a regular and continuing basis.
The proposed regulations provide three
safe harbors under which organizations
will be considered not to have a signifi-
cant trade or business of lending money.
The final regulations retain these rules.

1. Comments Concerning the Proposed
Regulations

A. Obligations acquired from persons
other than the debtor

Several commentators requested clari-
fication of the information reporting re-
quirements for debt obligations acquired
from persons other than the debtor. Sec-
tion 1.6050P-2(e) of the proposed regula-
tions provides that lending money includes
acquisition of a debt obligation from a
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prior holder of the obligation and that gross
income from an indebtedness is treated as
gross income from lending money regard-
less of whether the debt was originated by
the organization itself or by a related party.
The final regulations clarify that a debt
obligation acquired from the debtor or any
person other than the debtor is subject to
reporting under section 6050P(c)(2)(D) if
the owner of the obligation is engaged in
a significant trade or business of lending
money.

B. Gross income from lending of money

One commentator requested clarifi-
cation on what amounts constitute gross
income from lending money. Section
1.6050P-2(d) of the proposed regulations
provides that gross income from lending
money includes income from interest, fees,
penalties, merchant discount, interchange,
and gains arising from the sale of an in-
debtedness. The final regulations clarify
that gross income from lending money in-
cludes: interest (including qualified stated
interest, original issue discount, and mar-
ket discount); gains arising from the sale or
other disposition of indebtedness; penal-
ties with respect to indebtedness (whether
or not the penalty is interest for Federal
tax purposes); and fees with respect to in-
debtedness, including merchant discount
or interchange (whether or not the fee is
interest for Federal tax purposes).

C. “Factoring” transactions

(i) Commentators’ Description of
“Factoring” Transactions

Several commentators addressed re-
porting issues associated with what the
commentators called “factoring.” One
commentator described factoring transac-
tions, primarily between unrelated parties,
as ordinarily involving (a) a factor, who
performs the functions described below
with respect to a pool of short-term ac-
counts receivable (30-, 60-, or 90-day
debt), (b) the factor’s client, who sells
goods in exchange for the short-term ac-
counts receivable, and (c) the client’s
customers, who buy the goods and who
issue the accounts receivable. According
to the commentator, the factor generally
performs the following functions: initial
credit investigation, selective assumption
of the risk of loss (sometimes referred to
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as guaranteeing credit), on-going credit
monitoring of the client’s customers, col-
lection, and bookkeeping.

As described by the commentator, af-
ter the credit investigation (on either a cus-
tomer-specific or a pooled basis), the fac-
tor informs the client if the factor is will-
ing to guarantee the receivables from some
or all of the client’s customers. For cus-
tomers whose accounts receivable the fac-
tor will not guarantee, the client may en-
ter into the sale and accept an account re-
ceivable without the benefit of the factor’s
guarantee or may refuse to extend credit
and either make the sale for cash or forego
the sale altogether.

The commentator described factors’
competitive fees for typical transactions
with unrelated parties as ranging between
0.35 percent of the face value of the ac-
counts receivable (if the client retains the
collection function) and 0.70 percent of
that face value (if the factor undertakes
the collection function). In either case, the
face value on the basis of which the fee is
computed includes any accounts receiv-
able that the client accepts from customers
even though the factor is unwilling to as-
sume the risk of loss on those accounts
receivable. The factor determines the rate
at which fees are charged on the basis
of the initial credit investigation and of
whether the factor undertakes collection
and bookkeeping.

To facilitate collection, according to the
commentator, factors generally take legal
title to the accounts receivable either at the
time of, or shortly after, the sales transac-
tions. If the factor performs all collection,
the factor may take title to all accounts
receivable as soon as they are issued by
the customers. If, however, the client re-
tains the initial collection responsibilities
for a specified short period of time, the
factor may take title at the end of that pe-
riod only to those accounts receivable that
are not paid within that period. If the fac-
tor guarantees the accounts receivable and
collects, the factor pays the client, net of
the factor’s fees, either soon after the re-
ceivables are collected or by a specified
time if the receivables have not been col-
lected. If the receivables are not guaran-
teed, the client receives payment only if
and when the customer pays. The com-
mentator explained that, if the factor has
guaranteed the receivables, the factor has
the right to recovery against a customer.

2004-45 I.R.B.

If the factor does not guarantee the receiv-
able and assumes collection responsibility,
the factor assigns title back to the client
when the receivables become uncollectible
under the contract.

For some clients, the factor also pro-
vides liquidity by advancing funds against
the client’s aggregate accounts receivable.
Advances are made based on the factor’s
assessment of the client’s creditworthiness
and are treated as a reduction of the amount
the factor owes the client when the receiv-
ables are collected or, if the receivables are
guaranteed, when the factor is required to
pay the client under the guarantee. These
advances are satisfied by the factor reduc-
ing the payments otherwise owed to the
client. Interest is charged for the period
of the outstanding advances, and the inter-
est provides additional income to the fac-
tor over and above the fees for the credit
investigation, credit guarantee, collection,
and bookkeeping functions.

The commentator urged that the unique
aspects of these three-party relations make
it extremely difficult for factors to report
discharges under section 6050P. The com-
mentator pointed out that, although the fac-
tor may hold title to a customer account re-
ceivable at the time the account receivable
is discharged, the client is the one with a
direct relation with the customer. Even if
the factor agreed to guarantee accounts re-
ceivable of a customer, that decision may
have been made after an inquiry into the
characteristics of the client’s customers as
a group, without any specific knowledge
about the particular customer. Thus, the
factor may know nothing about a customer
that happens to be in default.

For these reasons, the commentator
suggested that reporting under section
6050P should be the responsibility of the
client, which has, or had, a direct rela-
tion with the debtor. The commentator
further suggested that, if factors are re-
quired to report, the $600 dollar threshold
should be increased or any inclusion of the
debtor’s taxpayer identification number
(TIN) should be optional.

The reporting requirements under sec-
tion 6050P fall on the entity that owns the
debt that is discharged. In the case of the
transactions that the commentator called
“factoring,” therefore, it is necessary to de-
termine who is the owner of the account
receivable for Federal tax purposes. This
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determination has to be made on the basis
of all the facts and circumstances.

The first question is whether the lend-
ing of money is a significant trade or busi-
ness of the factor for the taxable year. This
will be the case if, on a regular and con-
tinuing basis during the calendar year, the
factor makes advances to the clients or ac-
quires the clients’ accounts receivable. If
the factor is an applicable entity for pur-
poses of section 6050P(c)(2)(D), the sec-
ond question is whether the factor owned
the account receivable for Federal tax pur-
poses when the account receivable was
discharged. Section 6050P(c)(2)(D) does
not require reporting by a factor if the fac-
tor was not the owner of the account re-
ceivable for Federal tax purposes at the
time of the identifiable event marking the
discharge.

The final regulations do not provide
guidance on whether a factoring transac-
tion should be treated as a purchase of
accounts receivable for Federal tax pur-
poses. Whether or not a factoring trans-
action is treated as a purchase for Federal
tax purposes depends on the facts and cir-
cumstances of each transaction. The final
regulations provide an example describing
the reporting obligations if an account re-
ceivable is treated as purchased for Fed-
eral tax purposes and, alternatively, if it
is not treated as purchased. This exam-
ple, however, is not intended to address
whether a purchase has taken place for
Federal tax purposes, and, thus, no infer-
ence is intended concerning the character
of the transactions addressed in these regu-
lations for purposes of section 6050P or for
other provisions, including for purposes of
determining effectively connected income
of a foreign factor under §1.864—4(c)(5).

After evaluating the concerns described
by the commentator and the requirements
imposed by section 6050P, the IRS and
the Treasury Department believe that the
reporting requirements of these final reg-
ulations, combined with the January 1,
2005, effective date, provide reasonable
and administrable rules and are consistent
with the general requirements applica-
ble to information reporting. The final
regulations, therefore, do not adopt the
recommendation that the $600 threshold
be raised for debt obligations acquired
from persons other than the debtor, nor do
the final regulations adopt the recommen-
dation that a factor be allowed to report
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discharges without the debtor’s TIN. The
$600 threshold and the requirement to in-
clude the debtor’s TIN derive from section
6050P.

(i) Filer May Request a Waiver of Penalty
if the Filer Cannot Obtain the Debtor’s
TIN

If section 6050P requires an applicable
entity to file an information return, the ap-
plicable entity may request a waiver un-
der section 6724 of any information report-
ing penalties under section 6721 and 6722.
Under section 6724, the IRS may waive
the penalties if the failure is due to reason-
able cause and is not due to willful neglect.
Therefore, upon a showing of reasonable
cause, the IRS may waive the penalty un-
der section 6721 for failure to file com-
plete and correct information returns (in-
cluding the failure to include a TIN) and
the penalty under section 6722 for failure
to furnish complete and correct informa-
tion statements (including the failure to in-
clude a TIN).

Under §301.6724—1(a)(2)(ii), a penalty
may be waived for reasonable cause if the
failure arose from events beyond the filer’s
control. Section 301.6724—1(c)(6)(i) pro-
vides that events beyond the filer’s con-
trol include the failure of another person
to provide the information necessary for
the filer to file a correct information re-
turn. Section 301.6724—1(a)(2) of the reg-
ulations provides that to establish reason-
able cause, the filer must have acted in a re-
sponsible manner both before and after the
failure occurred. Section 301.6724—1(e)
provides that a filer must undertake to act
in a responsible manner in order to estab-
lish reasonable cause for failure to include
a TIN (the TIN solicitation rules).

Section 1.6050P-1(e)(6) of the existing
final regulations provides special TIN so-
licitation rules for discharges of indebted-
ness. Under these rules, a filer must under-
take to act in a responsible manner for pur-
poses of section 6724 and the regulations.
Section 1.6050P-1(e)(6) provides that a
TIN obtained at the time of the indebted-
ness satisfies the solicitation requirements,
unless the entity required to file knows that
the TIN is incorrect. The regulations re-
quire the filer to solicit the debtor’s TIN
if it has not obtained the debtor’s TIN
prior to the occurrence of an identifiable
event marking the discharge of indebted-
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ness. The regulations further provide that,
if the filer solicits the debtor’s TIN in the
manner described in §301.6724—1(e)(1)(i)
and (2), the filer is deemed to have acted
in a responsible manner for purposes of
section 6724. Section 1.6050P-1(e)(6)(ii)
contemplates that the filer may undertake
the TIN solicitation after the occurrence of
the identifiable event. Therefore, a fac-
tor that fails to include a debtor’s TIN
on the required information return and in-
formation statement may request a waiver
of penalties and may establish reasonable
cause under section 6724 if it complies
with the special TIN solicitation rules in
§1.6050P-1(e)(6).

D. Related sellers of nonfinancial goods
or services

Commentators requested clarification
as to whether a finance company that ac-
quires installment sales contracts from
a related seller should be considered an
organization that has a significant trade
or business of lending money even if the
seller would qualify for the exception to
reporting for seller-financing transactions.
Specifically, the commentators urged that
a finance company related to a com-
monly owned automobile dealership not
be required to report the discharge of an
installment sales contract that originated
between the automobile dealership and an
automobile purchaser.

The preamble to the proposed regula-
tions explains that section 6050P(c)(2)(D)
applies on an entity-by-entity basis and
that the seller-financing exception is not
available to a separate financing subsidiary
of a retailer. The 1999 Act took an en-
tity-by-entity approach when it expanded
the scope of section 6050P to reach “any
organization a significant trade or business
of which is the lending of money (such as
finance companies and credit card compa-
nies whether or not affiliated with finan-
cial institutions).” See Joint Committee on
Taxation Staff, General Explanation of Tax
Legislation Enacted in the 1 06™ Congress,
107 Cong., 1% Sess. 48 (2001) (emphasis
added). The final regulations, therefore,
do not adopt the recommendation to pro-
vide an exception to reporting for a com-
pany that finances purchases by the cus-
tomers of a separate, but related, seller of
nonfinancial goods or services.
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E. Reporting amounts that section 108
excludes from the debtor’s income

Several commentators noted that of-
ten debtors may be insolvent at the time
the debt is discharged and that, in these
cases, the discharge is excludable from
income under section 108(a)(1)(B). The
legislative history to section 6050P, how-
ever, reflects that Congress intended en-
tities to report discharges regardless of
whether the debtor is subject to tax on the
discharged debt, including whether the
discharge qualifies for exclusion under
section 108. See H.R. Conf. Rep. No.
213, 103 Cong., 1°! Sess. 671 (1993).
This principle is reflected in the general
rule of §1.6050P-1(a)(3) of the existing
final regulations and is not changed by
this Treasury Decision. The existing reg-
ulations provide, “Except as otherwise
provided in [§1.6050P-1], discharged in-
debtedness must be reported regardless of
whether the debtor is subject to tax on the
discharged debt under sections 61 and 108
or otherwise by applicable law.”

F. Reporting discharges of FFELP loans

Other commentators requested clar-
ification on the information reporting
requirements for public, nonprofit guaran-
tors that participate in the Federal Family
Education Loan Program (FFELP) if the
debtor defaults on the FFELP loan. Ac-
cording to the comments, a typical FFELP
transaction involves a borrower, a lender
(such as a bank, savings and loan asso-
ciation, credit union, school, or state or
private nonprofit agency), a state or private
nonprofit organization (guaranty agency),
and the U.S. Department of Education. If
a guaranty agency receives a default claim
for nonpayment of a FFELP student loan,
the guaranty agency generally pays a per-
centage of the outstanding balance to the
holder of the loan. The U.S. Department
of Education, in turn, reimburses the guar-
anty agency for a percentage of the default
claim paid to the holder of the loan. The
guaranty agency then acts on behalf of the
U.S. Department of Education collecting
against the borrower and remitting any
amount collected, less a percentage for
collection costs, to the U.S. Department of
Education.

One commentator suggested that the
activities of the guaranty agency do not
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constitute the lending of money. This
commentator suggested that guarantors of
FFELP student loans are not applicable en-
tities as defined in section 6050P(¢)(2)(D).
Another commentator suggested that the
final regulations provide that the informa-
tion reporting requirements under section
6050P do not apply to any student loan
made under Title IV of the Higher Educa-
tion Act, including student loans under the
FFELP.

The information reporting require-
ments under section 6050P apply to stu-
dent loans made under Title IV of the
Higher Education Act. If the owner of the
student loan for Federal tax purposes is
an entity or organization that is an appli-
cable entity within the meaning of section
6050P(c)(1), the owner must report under
section 6050P upon the occurrence of an
identifiable event marking the discharge
of the indebtedness.

2. Comments Concerning the Existing
Final Regulations

Several commentators raised issues
relating to the reporting requirements in
§1.6050P-1 of the existing final regula-
tions. These comments are beyond the
scope of this regulation project, which ad-
dresses whether an organization has a sig-
nificant trade or business of lending money
for purposes of section 6050P(c)(2)(D),
but these comments may be addressed in
future guidance.

A. Amounts forgiven pursuant to the terms
of a loan

Commentators requested clarification
as to whether an organization is required
to report amounts forgiven pursuant to
the terms of a debt obligation, including
loan forgiveness under the FFELP upon a
stated event (such as death, disability, or
satisfaction of the service requirements of
the Teacher Loan Forgiveness Program).
The IRS may issue future guidance un-
der section 6050P addressing amounts
forgiven pursuant to the terms of a debt
obligation for purposes of section 6050P.
Pending issuance of future guidance, ap-
plicable entities will not be subject to
penalties under section 6721 and section
6722 for failure to report under section
6050P amounts forgiven pursuant to the
terms of a debt obligation.
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B. Amounts that are defined as
“indebtedness” under §1.6050P-1(c) of
the existing final regulations but that do
not arise in the context of a money-lending
transaction

One commentator requested clarifica-
tion of the information reporting require-
ments for amounts that are owed to an
organization but that do not arise in the
context of a money-lending transaction.
The commentator suggested that the def-
inition of indebtedness in §1.6050P-1(c)
of the existing final regulations should
be revised to require reporting only of
discharged amounts that would give rise
to income under section 61(a)(12) and
that the definition should cover only
amounts arising in money-lending trans-
actions. Alternatively, the commentator
suggested that amounts owed that arise
in non-money-lending transactions should
not be “indebtedness” for purposes of sec-
tion 6050P unless, and until, reduced to
judgment. This commentator also sug-
gested that discharges of amounts such as
fees, penalties, administrative costs, and
fines should not be subject to reporting
under section 6050P regardless of whether
the transaction is a money-lending trans-
action. Section 1.6050P-1(d)(3) of the
existing final regulations provides an ex-
ception to reporting for discharges of these
amounts only in lending transactions.

In particular, the commentator was con-
cerned about amounts arising in leasing
transactions. An organization that en-
gages only in transactions that are treated
as leases, and not as sales, for Federal
tax purposes is not required to report
under section 6050P, because leasing is
not lending money for purposes of sec-
tion 6050P(c)(2)(D) and §1.6050P-2(a).
However, if an organization is otherwise
engaged in a significant trade or business
of lending money and is also engaged
in leasing transactions, the existing final
regulations under section 6050P would
require the organization to report the dis-
charge of any amount owed to it, including
fees, administrative costs, and fines for the
non-lending leasing transactions.

The IRS and the Treasury Department
may issue future guidance under section
6050P addressing the requirements for re-
porting amounts discharged in non-lend-
ing transactions. Pending issuance of fu-
ture guidance, applicable entities will not
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be subject to penalties under section 6721
and section 6722 for failure under sec-
tion 6050P to report amounts discharged in
non-lending transactions.

Effective Date

In order to give organizations that are
subject to section 6050P(c)(2)(D) time to
comply with the reporting requirements of
section 6050P, these regulations apply to
discharges that occur on or after January
1, 2005.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in Executive Order
12866. Therefore, a regulatory assessment
is not required. It has also been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations, and because
the regulations do not impose a collection
of information on small entities, the Regu-
latory Flexibility Act (5 U.S.C. chapter 6)
does not apply. Pursuant to section 7805(f)
of the Code, the notice of proposed rule-
making preceding this regulation was sub-
mitted to the Chief Counsel for Advocacy
of the Small Business Administration for
comment on its impact on small business.

Drafting Information

The principal author of these final
regulations is Joseph P. Dewald, Office
of Associate Chief Counsel (Procedure
and Administration), Administrative Pro-
visions and Judicial Practice Division.
However, other personnel from the IRS
and Treasury Department participated in
the development of the regulations.

kosko ok oskosk

Adoption of Amendment to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 is amended by adding an entry in
numerical order to read, in part, as follows:

Authority: 26 U.S.C. 7805. * * *

Section 1.6050P-2 also issued under 26
U.S.C. 6050P. * * *
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Par. 2. Section 1.6050P-0 is amended
as follows:

1. The introductory text is amended by
adding the language “and §1.6050P-2~
immediately  after  the  language
“§1.6050P-1".

2. The entry for §1.6050P-1 is
amended by removing the word “finan-
cial”.

3. The entry for §1.6050P-1(e)(2)(v) is
added.

4. The entries for §§1.6050P-1(e)(5)
through (e)(8) are redesignated as entries
for §§1.6050P-1(e)(6) through (e)(9) and
anew entry for §1.6050P-1(e)(5) is added.

5. The entries for §1.6050P-2 are
added.

The additions read as follows:

§1.6050P-0 Table of contents.

k ok ok sk sk

§1.6050P-1 Information reporting for
discharges of indebtedness by certain
entities.

K ok ok sk sk
(e) k ok ok
(v) No double reporting.

k ok ok sk sk

(5) Entity formed or availed of to hold
indebtedness.

* ok ok ook ook

§1.6050P-2 Organization a significant
trade or business of which is the lending
of money.

(a) In general.

(b) Safe harbors.

(1) Organizations not subject to section
6050P in the previous calendar year.

(2) Organizations that were subject to
section 6050P in the previous calendar
year.

(3) No test year.

(c) Seller financing.

(d) Gross income from lending of
money.

(e) Acquisition of an indebtedness from
a person other than the debtor included in
lending money.

(f) Test year.

(g) Predecessor organization.

(h) Examples.

(i) Effective date.
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Par. 3. Section 1.6050P-1 is amended
as follows:

1. The section heading for §1.6050P-1
is amended by removing the word “finan-
cial”.

2. Paragraphs (a)(1), (b)(2)D)(F), (c),
©(2)(1), (e)(3), (e)(7), ()(1) introductory
text, (f)(1)(ii), and (f)(2) are amended by
removing the word “financial”.

3. The first sentence of paragraph (c)
is amended by adding the language “and
§1.6050P-2" immediately after the word
“section”.

4. Paragraph (e)(2)(v) is added.

5. Paragraph (e)(4) is amended by re-
moving “6050P(c)(1)(A)” each time it ap-
pears and adding “6050P(c)(2)(A)” in its
place and by removing “6050P(c)(1)(C)”
and adding “6050P(c)(2)(C)” in its place.

6. Paragraphs (e)(5) through (e)(8) are
redesignated as (e)(6) through (e)(9) and a
new paragraph (e)(5) is added.

7. Paragraph (e)(7)(1), as redesignated,
is amended by removing “(e)(6)” where it
appears and adding “(e)(7)” and paragraph
(e)(7)(i1), as redesignated, is amended by
removing “(e)(6)(1)” where it appears and
adding “(e)(7)(1)” in its place.

8. Paragraph (h)(1) is amended by
adding “and, except paragraph (e)(5) of
this section, which applies to discharges
of indebtedness occurring after December
31, 2004.”, immediately after the language
“1994”.

The additions read as follows:

§1.6050P-1 Information reporting for
discharges of indebtedness by certain
entities.

kock ok ok osk

(e) * * *

(2) * * *

(v) No double reporting. If multiple
creditors are considered to hold interests in
an indebtedness for purposes of this para-
graph (e)(2) by virtue of holding owner-
ship interests in an entity, and the entity
is required to report a discharge of that in-
debtedness under paragraph (e)(5) of this
section, then the multiple creditors are not
required to report the discharge of indebt-
edness.

k ok ok ook sk
(5) Entity formed or availed of to
hold indebtedness. Notwithstanding

§1.6050P-2(b)(3), if an entity (the trans-
feree entity) is formed or availed of by
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an applicable entity (within the meaning
of section 6050P(c)(1)) for the principal
purpose of holding indebtedness acquired
(including originated) by the applica-
ble entity, then, for purposes of section
6050P(c)(2)(D), the transferee entity has
a significant trade or business of lending
money.

k ok ok ok ook

Par. 4. Section 1.6050P-2 is added to
read as follows:

§1.6050P-2 Organization a significant
trade or business of which is the lending
of money.

(a) In general. For purposes of section
6050P(c)(2)(D), the lending of money is a
significant trade or business of an organi-
zation in a calendar year if the organization
lends money on a regular and continuing
basis during the calendar year.

(b) Safe harbors—(1) Organizations
not subject to section 6050P in the pre-
vious calendar year. For an organization
that was not required to report under sec-
tion 6050P in the previous calendar year,
the lending of money is not treated as a
significant trade or business for the cal-
endar year in which the lending occurs if
gross income from lending money (as de-
scribed in paragraph (d) of this section) in
the organization’s most recent test year (as
defined in paragraph (f) of this section) is
both less than $5 million and less than 15
percent of the organization’s gross income
for that test year.

(2) Organizations that were subject to
section 6050P in the previous calendar
year. For an organization that was required
to report under section 6050P for the pre-
vious calendar year, the lending of money
is not treated as a significant trade or busi-
ness for the calendar year in which the
lending occurs if gross income from lend-
ing money (as described in paragraph (d)
of this section) in each of the organiza-
tion’s three most recent test years is both
less than $3 million and less than 10 per-
cent of the organization’s gross income for
that test year.

(3) No test year. The lending of money
is not treated as a significant trade or busi-
ness for an organization for the calendar
year in which the lending occurs if the or-
ganization does not have a test year for that
calendar year.
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(c) Seller financing. If the principal
trade or business of an organization is
selling nonfinancial goods or providing
nonfinancial services and if the organ-
ization extends credit to the purchasers
of those goods or services to finance the
purchases, then, for purposes of section
6050P(c)(2)(D), these extensions of credit
are not a significant trade or business of
lending money.

(d) Gross income from lending of
money. For purposes of this section, gross
income from lending of money includes—

(1) Income from interest, including
qualified stated interest, original issue dis-
count, and market discount;

(2) Gains arising from the sale or other
disposition of indebtedness;

(3) Penalties with respect to indebted-
ness (whether or not the penalty is interest
for Federal tax purposes); and

(4) Fees with respect to indebtedness,
including merchant discount or inter-
change (whether or not the fee is interest
for Federal tax purposes).

(e) Acquisition of an indebtedness from
a person other than the debtor included in
lending money. For purposes of this sec-
tion, lending money includes acquiring an
indebtedness not only from the debtor at
origination but also from a prior holder of
the indebtedness. Gross income arising
from indebtedness is gross income from
the lending of money without regard to
who originated the indebtedness. If an or-
ganization acquires an indebtedness, the
organization is required to report any can-
cellation of the indebtedness if the organ-
ization is engaged in a significant trade or
business of lending money.

(f) Test year. For any calendar year, a
test year is a taxable year of the organiza-
tion that ends before July 1 of the previous
calendar year.

(g) Predecessor organization. If an or-
ganization acquires substantially all of the
property that was used in a trade or busi-
ness of some other organization (the prede-
cessor) (including when two or more cor-
porations are parties to a merger agree-
ment under which the surviving corpora-
tion becomes the owner of the assets and
assumes the liabilities of the absorbed cor-
poration(s)) or was used in a separate unit
of the predecessor, then whether the organ-
ization at issue qualifies for one of the safe
harbors in paragraph (b) of this section is
determined by also taking into account the
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test years, reporting obligations, and gross
income of the predecessor.
(h) Examples. The rules of this section

are illustrated by the following examples:

Example 1. (i) Facts. Finance Company A, a
calendar year taxpayer, was formed in Year 1 as a
non-bank subsidiary of Manufacturing Company and
has no predecessor. A lends money to purchasers
of Manufacturing Company’s products on a regular
and continuing basis to finance the purchase of those
products. A’s gross income from stated interest in
Year 1 is $4.7 million. In Year 1, A’s gross income
from fees and penalties with respect to the indebted-
ness is $0.5 million, and A has no other gross income
from lending money within the meaning of paragraph
(d) of this section.

(ii) Results. Section 6050P does not require A to
report discharges of indebtedness occurring in Years
1 or 2, because A has no test year for those years.
Notwithstanding that A lends money in those years on
aregular and continuing basis, under paragraph (b)(3)
of this section, A does not have a significant trade or
business of lending money in those years for purposes
of section 6050P(c)(2)(D). However, for Year 3, A’s
test year is Year 1. A’s gross income from lending
in Year 1 is not less than $5 million for purposes of
the applicable safe harbor of paragraph (b)(1) of this
section. Because A lends money on a regular and
continuing basis and does not meet the applicable safe
harbor, section 6050P requires A to report discharges
of indebtedness occurring in Year 3.

Example 2. (i) Facts. The facts are the same as in
Example 1, except that A is a division of Manufactur-
ing Company, rather than a separate subsidiary. Man-
ufacturing Company’s principal activity is the manu-
facture and sale of non-financial products, and, other
than financing the purchase of those products, Man-
ufacturing Company does not extend credit or other-
wise lend money.

(ii) Results. Under paragraph (c) of this section,
that financing activity is not a significant trade or
business of lending money for purposes of section
6050P(c)(2)(D), and section 6050P does not require
Manufacturing Company to report discharges of in-
debtedness.

Example 3. (i) Facts. Company B, a calendar year
taxpayer, is formed in Year 1. B has no predecessor
and a part of its activities consists of the lending of
money. B packages and sells part of the indebtedness
it originates and holds the remainder. B is engaged
in these activities on a regular and continuing basis.
For Year 1, the sum of B’s gross income from sales
of the indebtedness, plus other income described in
paragraph (d) of this section, is only $4.8 million, but
itis 16% of B’s gross income in Year 1.

(i) Results. Because B lends money on a regular
and continuing basis and does not meet the applicable
safe harbor of paragraph (b)(1) of this section, section
6050P requires B to report discharges of indebtedness
occurring in Year 3. B is not required to report dis-
charges of indebtedness in Years 1 and 2 because B
has no test year for Years 1 and 2.

Example 4. (i) Facts. The facts are the same as in
Example 3. In addition, in each of Years 2, 3, and 4,
the sum of B’s gross income from sales of the indebt-
edness, plus other income described in paragraph (d)
of this section, is less than both $3 million and 10%
of B’s gross income.
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(ii) Results. (A) Because B was required to re-
port under section 6050P for Year 3, the applicable
safe harbor for Year 4 is paragraph (b)(2) of this sec-
tion, which is satisfied only if B’s gross income from
lending activities for each of the three most recent
test years is less than both $3 million and 10% of B’s
gross income. For Year 4, even though B has only
two test years, B’s gross income in one of those test
years, Year 1, causes B to fail to meet this safe harbor.
Accordingly, B is required to report discharges of in-
debtedness under section 6050P in Year 4. For Year
5, B’s three most recent test years are Years 1, 2, and
3. However, B’s gross income from lending activities
in Year 1 is not less than $3 million and 10% of B’s
gross income. Accordingly, section 6050P requires B
to report discharges of indebtedness in Year 5.

(B) For Year 6, B satisfies the applicable safe har-
bor requirements of paragraph (b)(2) of this section
for each of the three most recent test years (Years 2,
3, and 4). Therefore, section 6050P does not require
B to report discharges of indebtedness in Year 6. Be-
cause B is not required to report for Year 6, the ap-
plicable safe harbor for Year 7 is the one contained
in paragraph (b)(1) of this section, and thus the only
relevant test year is Year 5.

Example 5. (i) Facts. (A) Company C, a calendar
year taxpayer, was formed in Year 1 and, on a regular
and continuing basis, enters into the following trans-
actions with its clients, all of whom are unrelated par-
ties to C. C does not have any other income.

(B) C’s clients sell goods to customers, frequently
accepting as payment accounts receivable that are due
in 30 to 90 days. Under a contract with each client, C
investigates the creditworthiness of the client’s cus-
tomers with respect to the prospective sales, and, for
each customer, C determines whether, and to what
extent, C is willing to assume the risk of loss on ac-
counts receivable to be issued by the customer. C’s
decision whether to assume risk of loss may be based
on an evaluation of the credit quality of particular cus-
tomers or on the aggregate credit quality of all of the
client’s prospective customers. If C is unwilling to
assume the risk, the client either may refuse to extend
any credit to the customer or may accept the account
receivable and bear the risk of loss.

(C) Pursuant to some contracts between C’s
clients and C, C’s clients assign legal title to the
accounts receivable to C when the accounts receiv-
able are issued by the customers. For these accounts
receivable, C agrees to undertake collections and
to remit the amounts collected to the client, less a
fee of 0.70 percent of the face value of the accounts
receivable. Pursuant to other contracts between C’s
clients and C, C’s clients retain legal title to the
accounts receivable and retain the initial collection
responsibility. For these accounts receivable, C’s fee
is reduced to 0.35 percent. Both groups of accounts
receivable include accounts receivable for which C
has assumed the risk of loss and accounts receivable
for which C has not assumed the risk of loss.

(D) Based on all the facts and circumstances,
C acquires ownership for Federal tax purposes of
some, but not all, of the accounts receivable that it
has agreed to collect and of some, but not all, of the
accounts receivable for which the client has retained
collection responsibility.

(E) In Year 1, C’s total fee income with respect to
accounts receivable of which it acquired tax owner-
ship was $2 million. C’s fee income in Year 1 from
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accounts receivable of which it did not acquire tax
ownership was $700,000. C does not have any other
income for Year 1.

(F) In Year 3, there were discharges of $950,000,
representing $100,000 of customer defaults on those
accounts receivable of which C was the owner for
Federal tax purposes at the time of the identifiable
event marking the discharge and $850,000 of cus-
tomer defaults on the accounts receivable of which
the clients, and not C, were the owner. Whenever C
determined the uncollectibility of an account receiv-
able for which it had not assumed the risk of loss, C
reassigned title to the account receivable to the appro-
priate client. Each defaulting customer defaulted on
an account receivable with an outstanding balance of
at least $600.

(ii) Results. (A) For Year 3, C’s test year is Year 1.
Under paragraph (e) of this section, C’s $2 million fee
income from the accounts receivable of which it ac-
quired tax ownership is “gross income from lending
money” for purposes of paragraph (b) of this section,
because C was the owner of the accounts for Federal

tax purposes. Under paragraph (e) of this section, C’s
$700,000 fee income from the accounts receivable of
which it did not acquire tax ownership is not “gross
income from lending money” for purposes of para-
graph (b) of this section, because C was not the owner
of the accounts receivable for Federal tax purposes.
In Year 1, therefore, C’s gross income from lending
money is less than $5 million but is not less than 15%
of C’s gross income. Because C lends money on a
regular and continuing basis and does not meet the
applicable safe harbor, section 6050P requires C to
report discharges of indebtedness occurring in Year
3.

(B) In Year 3, section 6050P requires C to re-
port the $100,000 of discharges of the accounts re-
ceivable of which C was the owner for Federal tax
purposes at the time of the identifiable event mark-
ing the discharge. Unless an exception to reporting
under paragraph (b) or (c) of this section applies, sec-
tion 6050P requires C’s clients to report the $850,000
of discharges of the accounts receivable of which C
did not become the owner.

(1) Effective date. This section applies
to discharges of indebtedness occurring on
or after January 1, 2005.

PART 602—OMB CONTROL
NUMBERS UNDER THE PAPERWORK
REDUCTION ACT

Par. 5. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 6. In §602.101, paragraph (b) is
amended by removing two entries from the
table as follows:

§602.101 OMB Control numbers.

ko ok ok ook

CFR part or section where

Current OMB

identified and described Control No.
k ok sk ok sk
1.6050P—1 1545-1419
160501 1545-1419
k ok sk ok sk

Mark E. Matthews,
Deputy Commissioner for
Services and Enforcement.

Approved October 19, 2004.

Gregory F. Jenner,
Acting Assistant Secretary of the Treasury.
(Filed by the Office of the Federal Register on October 22,

2004, 8:45 a.m., and published in the issue of the Federal
Register for October 25, 2004, 69 ER. 55000)
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Section 7520.—Valuation
Tables

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2004. See Rev. Rul. 2004-102, page
784.
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Section 7872.—Treatment
of Loans With Below-Market
Interest Rates

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of November 2004. See Rev. Rul. 2004-102, page
784.
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Part lll. Administrative, Procedural, and Miscellaneous

Information Reporting and
Other Guidance Regarding
Distributions With Respect to
Securities Issued by Foreign
Corporations

Notice 2004-71
SECTION 1. OVERVIEW

The Jobs and Growth Tax Relief Rec-
onciliation Act of 2003 (P.L. 108-27, 117
Stat. 752) (the “2003 Act”) was enacted
on May 28, 2003. Subject to certain lim-
itations, the 2003 Act generally provides
that a dividend paid to an individual share-
holder from either a domestic corporation
or a “qualified foreign corporation” is sub-
ject to tax at the reduced rates applica-
ble to certain capital gains. A qualified
foreign corporation includes certain for-
eign corporations that are eligible for ben-
efits of a comprehensive income tax treaty
with the United States which the Secretary
determines is satisfactory for purposes of
this provision and which includes an ex-
change of information program. In addi-
tion, a foreign corporation not otherwise
treated as a qualified foreign corporation
is so treated with respect to any dividend
it pays if the stock with respect to which
it pays such dividend is readily tradable
on an established securities market in the
United States.

This notice provides guidance for per-
sons required to make returns and provide
statements under section 6042 of the Inter-
nal Revenue Code regarding distributions
with respect to securities issued by a for-
eign corporation, and for individuals re-
ceiving such statements. This notice pro-
vides generally that the simplified proce-
dures and other rules contained in Notice
2003-79 are extended to apply for 2004
information reporting of distributions with
respect to securities issued by foreign cor-
porations.

SECTION 2. NOTICE 2003-79

In November of 2003, the Treasury
Department and the IRS issued Notice
2003-79, 2003-50 ILR.B. 1206, which
provided guidance for persons required to
make returns and provide statements under
section 6042 of the Internal Revenue Code

2004-45 I.R.B.

(e.g., Form 1099-DIV) regarding distri-
butions with respect to securities issued
by a foreign corporation, and for individ-
uals receiving such statements. Notice
2003-79 identified a series of separate
determinations that must be made in order
to determine whether a distribution with
respect to a security issued by a foreign
corporation is eligible for the reduced rates
of tax under the 2003 Act. Notice 200379
provided simplified procedures to be used
for 2003 information reporting of a dis-
tribution with respect to such a security.
Notice 2003-79 also provided guidance
regarding the determination as to whether
a security (or an American depositary re-
ceipt in respect of such security) issued
by a foreign corporation other than ordi-
nary or common stock (such as preferred
stock) is considered readily tradable on an
established securities market in the United
States for purposes of the 2003 Act.

In addition, Notice 2003-79 described
certification procedures the Treasury De-
partment and the IRS intend to develop
for use for information reporting in fu-
ture years of distributions with respect to
securities issued by foreign corporations.
Notice 2003-79 requested comments
on the proposed certification procedures
outlined, and several comments were re-
ceived.

SECTION 3. GUIDANCE FOR 2004
.01 Generally.

After reviewing the comments received
and working further to develop proce-
dures as outlined in Notice 2003-79, the
Treasury Department and the IRS have
concluded that it is appropriate to issue
more detailed guidance setting forth the
specific procedures to be used for informa-
tion reporting in proposed form in order to
provide interested parties an opportunity
to comment. In order to allow for the
issuance of proposed procedures and the
consideration of comments before such
procedures are finalized, the Treasury
Department and the IRS are extending to
2004 information reporting the simplified
procedures that were provided in Notice
2003-79 for 2003 information reporting.

Section 3.02 of this notice provides
guidance regarding whether a security
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is readily tradable on an established se-
curities market in the United States for
purposes of section 1(h)(11). Section 3.03
summarizes guidance for 2004 informa-
tion reporting of a distribution with respect
to a security issued by a foreign corpora-
tion. Section 3.04 provides guidance for
2004 for recipients of Form 1099-DIV.

.02 Readily Tradable.

Notice 2003-79 provided guidance for
2003 regarding whether certain securi-
ties other than common or ordinary stock
are considered readily tradable on an es-
tablished securities market in the United
States for purposes of section 1(h)(11).
Upon further review, the Treasury De-
partment and the IRS have concluded that
the guidance provided in Notice 2003—79
regarding this determination should be
extended to future years. Accordingly,
for 2004 and future years, a security (or
an American depositary receipt in respect
of such security) issued by a foreign cor-
poration that is other than ordinary or
common stock (such as preferred stock)
will be considered readily tradable on an
established securities market in the United
States for purposes of the 2003 Act if the
security is listed on a national securities
exchange that is registered under section
6 of the Securities Exchange Act of 1934
(15 U.S.C. § 78f) or on the Nasdaq Stock
Market as described in Notice 2003-71.

.03 Persons Required to File Form
1099-DIV.

The rules for 2003 information report-
ing of a distribution with respect to a secu-
rity issued by a foreign corporation that are
described in detail in sections 3.01 through
3.07 of Notice 2003-79 will also apply for
2004 information reporting. Those rules
are outlined in the following summary. For
2004, a person required to make a return
under section 6042 shall report a distribu-
tion with respect to such a security in Box
1b of Form 1099-DIV as a qualified divi-
dend if:

1. either the security with respect to
which the distribution is made is a
common or an ordinary share, or a
public SEC filing contains a state-
ment that the security will be, should
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be, or more likely than not will be
treated as equity rather than debt for
U.S. federal income tax purposes; and

2. either:

a. the security is considered “readily
tradable on an established securi-
ties market in the United States™;!

b. the foreign corporation is or-
ganized in a possession of the
United States; or

c. the foreign corporation is orga-
nized in a country whose income
tax treaty with the United States
is comprehensive, is satisfactory
to the Secretary for purposes of
section 1(h)(11), and includes
an exchange of information pro-
gram,? and if the relevant treaty
contains a limitation on benefits
provision, the corporation’s com-
mon or ordinary stock is listed
on an exchange covered by that
limitation on benefits provision’s
public trading test, unless the per-
son required to file an informa-
tion return knows or has reason to
know that the corporation is not
eligible for benefits under that
treaty; and

3. the person required to file Form
1099-DIV does not know or have
reason to know that the foreign cor-
poration is or expects to be, in the
taxable year of the corporation in
which the dividend was paid, or was,
in the preceding taxable year, a for-
eign personal holding company (as
defined in section 552), a foreign
investment company (as defined in
section 1246(b)), or a passive foreign
investment company (as defined in
section 1297);3 and

4. the person required to make a return
under section 6042 determines that the
owner of the distribution has satisfied
the holding period requirement of sec-
tion 1(h)(11) or it is impractical for
such person to make such determina-
tion.

The IRS will exercise its authority un-
der section 6724(a) of the Code to waive
penalties under sections 6721 and 6722
with respect to reporting of calendar year
2004 payments if persons required to file
Form 1099-DIV make a good faith ef-
fort to report payments consistent with the
rules summarized above and described in
detail in sections 3.01 through 3.06 of No-
tice 2003-79. A person required to make
a return under section 6042 may report a
distribution in Box 1b as a qualified divi-
dend even if the distribution does not sat-
isfy these simplified information reporting
procedures for 2004, subject to the applica-
ble penalty provisions, as described in de-
tail in section 3.07 of Notice 2003-79.

.04 Recipients of Form 1099-DIV for
2004.

For taxable years beginning in 2004,
a recipient of Form 1099-DIV may treat
amounts reported in Box 1b as qualified
dividends, unless and to the extent the re-
cipient knows or has reason to know that
such amounts are not qualified dividends,
as described in detail in section 3.08 of No-
tice 2003-79.

SECTION 4. EXPECTED GUIDANCE
FOR FUTURE YEARS

The Treasury Department and the IRS
are developing detailed procedures for im-
plementing the certification approach for
information reporting outlined in section 5
of Notice 2003-79. The Treasury Depart-
ment and the IRS intend shortly to issue
guidance setting forth those detailed pro-

cedures in proposed form. This will pro-
vide interested parties an opportunity to
provide specific comments before the pro-
cedures are issued in final form to be ef-
fective for information reporting for future
years.

SECTION 5. EFFECTIVE DATE

This notice is effective for taxable years
beginning on or after January 1, 2004.

SECTION 6. PAPERWORK
REDUCTION ACT

The information collection referenced
in this notice has been previously reviewed
and approved by the Office of Manage-
ment and Budget as part of the promulga-
tion of Form 1099-DIV. See OMB Control
Number 1545-0110. This notice merely
provides additional guidance regarding the
proper filing of such returns and furnishing
of such statements.

An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
collection of information displays a valid
OMB control number.

Books or records relating to a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue
law. Generally tax returns and tax return
information are confidential, as required
by 26 U.S.C. § 6103.

SECTION 7. CONTACT
INFORMATION

The principal author of this notice is
Michelle L. Drumbl of the Office of As-
sociate Chief Counsel (International). For
further information regarding this notice,
contact Ms. Drumbl at (202) 622-3880
(not a toll-free call).

I Notice 200371, 2003—43 I.R.B. 922, and section 3.02 of this notice provide guidance regarding when a security is considered readily tradable on an established securities market in the

United States for purposes of section 1(h)(11).

2 Notice 2003-69, 2003—42 1.R.B. 851, contains a list of qualifying treaties for this purpose.

3 Notice 2004-70, 2004-44 1.R.B. 724, provides guidance regarding the extent to which distributions, inclusions, and other amounts received by, or included in the income of, individual
shareholders as ordinary income from foreign corporations subject to certain anti-deferral regimes may be treated as qualified dividend income for purposes of section 1(h)(11).
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NOTE:

Following is a list of related instructions and forms for filing Form 1042—S Electronically/Magnetically:
® Current Instructions for Form 1042-S
® Form 4419 — Application for Filing Information Returns Electronically/Magnetically
¢ Form 4804 — Transmittal of Information Returns Reported Magnetically
® Form 8508 — Request for Waiver From Filing Information Returns Magnetically
® Form 8809 — Application for Extension of Time To File Information Returns
® Notice 210 — Preparation Instructions for Media Labels

® Publication 515 —Withholding of Tax on Nonresident Aliens and Foreign Corporations (for general information and
explanation of tax law associated with Form 1042-S)

®  Publication 901 — U.S. Tax Treaties

The Internal Revenue Service (IRS), Enterprise Computing Center at Martinsburg (ECC-MTB) encourages filers to make copies
of the blank forms in the back of this publication for future use. These forms can also be obtained by calling 1-800-TAX-FORM
(1-800-829-3676). You can also download forms and publications from the IRS Web Site at www.irs.gov.

IMPORTANT NOTES:

IRS/ECC-MTB now offers an Internet connection at http.//fire.irs.gov for electronic
filing. The FIRE System will be down from Dec. 23, 2004, through Jan. 4, 2005, for
upgrading. It is not operational during this time for submissions.

Beginning in Tax Year 2006, processing year 2007, IRS/ECC-MTB will no longer accept
31/2-inch diskettes for filing information returns.
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Use this Revenue Procedure to prepare Tax Year 2004 and prior year information returns for submission to Internal Revenue Service
(IRS) using any of the following:

- Electronic Filing
- Tape Cartridge
- 31/2-Inch Diskette

This Revenue Procedure is not revised every year. Updates will be printed as needed in the Internal Revenue Bulletin. General
Instructions for Form 1042-S are revised every year. Be sure to consult current instructions when preparing Form 1042-S.

Part A. General

Revenue Procedures are generally revised annually to reflect legislative and form changes. Comments concerning this Revenue
Procedure, or suggestions for making it more helpful, can be addressed to:

Internal Revenue Service

Enterprise Computing Center at Martinsburg
Attn: Information Reporting Program

230 Murall Drive

Kearneysville, WV 25430

Sec. 1. Purpose

.01 The purpose of this Revenue Procedure is to provide the specifications for filing Form 1042—S with IRS electronically through
the FIRE (Filing Information Returns Electronically) System or magnetically, using IBM 3480, 3490, 3490E, 3590, 3590E compatible
tape cartridges or 31/2-inch diskette. This Revenue Procedure must be used to prepare current and prior year information returns filed
beginning January 1, 2005, and received by IRS/ECC-MTB or postmarked by December 31, 2005.

.02 Generally, the box names on the paper Form 1042-S correspond with the fields used to file electronically/magnetically; how-
ever, if discrepancies occur, the instructions in this Revenue Procedure govern.

.03 This Revenue Procedure supersedes Rev. Proc. 2003—83 published as Publication 1187, Specifications for Filing Form 1042-S,
Foreign Person’s U.S. Source Income Subject to Withholding, Electronically or Magnetically.

.04 Refer to Part A, Sec.16, for definitions of terms used in this publication.

.05 Specifications for filing Forms W-2, Wage and Tax Statements, electronically/magnetically are available from the Social Secu-
rity Administration (SSA) only. Filers can call 1-800-SSA-6270 to obtain the phone number of the SSA Employer Service Liaison
Officer for their area.

.06 IRS/ECC-MTB does not process Forms W-2. Paper and/or magnetic media for Forms W-2 must be sent to SSA. IRS/ECC-
MTB does, however, process waiver requests (Form 8508) and extension of time to file requests (Form 8809) for Forms W-2 and
requests for an extension of time to provide the employee copies of Forms W-2.

.07 The following Revenue Procedures and publications provide more detailed filing procedures for certain information returns:

(a) 2004 Instructions for Form 1042-S.

(b) Publication 1179, Rules and Specifications for Private Printing of Substitute Forms 1096, 1098, 1099, 1042-S, 5498, and
W-2G.

(c) Publication 1239, Specifications for Filing Form 8027, Employer’s Annual Information Return of Tip Income and Allocated
Tips, Electronically or Magnetically.

(d) Publication 1220, Specifications for Filing Forms 1098, 1099, 5498, and W-2G, Electronically or Magnetically.

(e) Publication 1245, Specifications for Filing Form W-4, Employee’s Withholding Allowance Certificate, Electronically or
Magnetically.

Sec. 2. Nature of Changes—Current Year (Tax Year 2004)

.01 Part B, Electronic Filing Specifications, was completely revised. Please read carefully. We now offer an internet connection

at http://fire.irs.gov.

.02 The following changes were made to the Transmitter ‘T” Record:
(a) In position 199 a new field, Prior Year Data Indicator, was added.
(b) In positions 771-778 a new field, Record Sequence Number, was added.
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.03 The following changes were made to Withholding Agent ‘W’ Record:

(a) In position 13, Withholding Agent’s EIN Indicator, the indicators were renumbered and a new indicator for NQI-EIN was
added.

(b) In positions 771-778 a new field, Record Sequence Number, was added.
.04 The following change was made to the Recipient ‘Q’ Record:
(a) In positions 771-778 a new field, Record Sequence Number, was added.
.05 The following change was made to Reconciliation ‘C’ Record:
(a) In positions 771-778 a new field, Record Sequence Number, was added.
.06 The following change was made to the End of Transmission ‘F’ Record:
(a) In positions 771-778 a new field, Record Sequence Number, was added.
.07 Additional editorial changes of a clarifying nature have been made throughout this publication. Please read the entire publica-
tion carefully.

Sec. 3. Where To File and How to Contact the IRS, Enterprise Computing Center at Martinsburg

.01 All information returns filed electronically or magnetically are processed at IRS/ECC-MTB. Files containing information re-
turns and requests for IRS electronic filing and magnetic media information should be sent to the following address:

IRS-Enterprise Computing Center at Martinsburg
Attn: 1042-S Reporting

230 Murall Drive

Kearneysville, WV 25430

.02 All requests for an extension of time to file information returns with IRS/ECC-MTB or to the recipients, and requests for undue
hardship waivers filed on Form 8508, should be sent to the following address:

IRS-Enterprise Computing Center at Martinsburg
Information Reporting Program

Attn: Extension of Time Coordinator

240 Murall Drive

Kearneysville, WV 25430

.03 The telephone numbers for electronic or magnetic media inquiry submissions are:

Information Reporting Program Customer Service Section

TOLL-FREE 1-866-455-7438 or
Outside the U.S. 304-263-8700
email at mccirp @irs.gov

304-267-3367 — TDD
(Telecommunication Device for the Deaf)
304-264-5602 — Fax Machine

Electronic Filing — FIRE System
http:/ffire.irs.gov

TO OBTAIN FORMS:
1-800-TAX-FORM (1-800-829-3676)

www.irs.gov — IRS Web Site access to forms

.04 Current Instructions for Form 1042—S have been included in the Publication 1187 for your convenience. The Form 1042-T is
used only to transmit Copy A of paper Form 1042-S. If filing paper returns, follow the mailing instructions on Form 1042-T and
submit the paper returns to the Internal Revenue Service Center, Philadelphia, PA 19255.

.05 Requests for paper Form 1042—-S and publications relating to electronic/magnetic media filing should be made by calling the
IRS toll-free number 1-800-TAX-FORM (1-800-829-3676) or via the IRS Web Site at www.irs.gov.
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.06 Questions pertaining to magnetic media filing of Forms W-2 must be directed to the Social Security Administration (SSA).
Filers can call 1-800-SSA—-6270 to obtain the phone number of the SSA Employer Service Liaison Officer for their area.

.07 Filers should not contact IRS/ECC-MTB if they have received a penalty notice and need additional information or are request-
ing an abatement of the penalty. A penalty notice contains an IRS representative’s name and/or phone number for contact purposes;
or, the filer may be instructed to respond in writing to the address provided. IRS/ECC-MTB does not issue penalty notices and does
not have the authority to abate penalties. For penalty information, refer to the Penalty section of the current Instructions for Form
1042-S.

.08 A taxpayer or authorized representative may request a copy of a tax return, including Form W-2 filed with a return, by sub-
mitting Form 4506, Request for Copy or Transcript of Tax Form, to IRS. This form may be obtained by calling 1-800-TAX-FORM
(1-800-829-3676). For any questions regarding this form, call 215-516-2000 and select option 1. This is not a toll-free number.

.09 The Information Reporting Program Customer Service Section (IRP/CSS), located at IRS/ECC-MTB, answers electronic/mag-
netic media, paper filing and tax law questions from the payer community relating to the filing of business information returns (Forms
1096, 1098, 1099, 5498, 8027, W-2G, and W—4). IRP/CSS also answers questions relating to the electronic/magnetic media fil-
ing of Form 1042-S. Inquiries dealing with backup withholding and reasonable cause requirements due to missing and incorrect
taxpayer identification numbers are also addressed by IRP/CSS. Assistance is available year-round to payers, transmitters, and em-
ployers nationwide, Monday through Friday, 8:30 a.m. to 4:30 p.m. Eastern time, by calling toll-free 1-866—-455-7438 or via email
at mccirp@irs.gov. Do not include SSNs or EINs on emails since this is not a secure line. The Telecommunications Device for
the Deaf (TDD) toll number is 304-267-3367. Call as soon as questions arise to avoid the busy filing seasons at the end of January
and February. Recipients of information returns (payees) should continue to contact 1-800-829-1040 with any questions on how to
report the information returns data on their tax returns.

m Note: The Customer Service Section does not answer tax law questions concerning the requirements for withholding of tax
on payments of U.S. source income to foreign persons under Chapter 3 of the Code. If you need such assistance, you may call
215-516-2000 and select option 1 (not a toll-free number) or write to: Philadelphia Internal Revenue Service, International
Section, P.O. Box 920, Bensalem, PA 19020-8518.

Sec. 4. Filing Requirements

.01 The regulations under section 6011(e)(2)(A) of the Internal Revenue Code provide that any person, including a corporation,
partnership, individual, estate, and trust, who is required to file 250 or more information returns must file such returns electroni-
cally/magnetically. Withholding agents who meet the threshold of 250 or more Forms 1042-S are required to submit their information
electronically or magnetically.

rm Note: Even though filers with less than 250 information returns are not required to submit the information returns elec-
tronically or magnetically and may submit them on paper, IRS encourages filers to transmit those information returns elec-
tronically or magnetically.

.02 These requirements apply separately to both originals and corrections filed electronically/magnetically.

.03 All filing requirements that follow apply individually to each reporting entity as defined by its separate Taxpayer Identification
Number (TIN), [Social Security Number (SSN), Employer Identification Number (EIN), Individual Taxpayer Identification Number
(ITIN), or Qualified Intermediary Employer Identification Number (QI-EIN), Withholding Foreign Partnership Employer Identifica-
tion Number (WP-EIN), or Withholding Foreign Trust Employer Identification Number (WT-EIN)]. For example, if a corporation
with several branches or locations uses the same EIN, the corporation must aggregate the total volume of returns to be filed for that
EIN and apply the filing requirements to each type of return accordingly.

.04 Filers who are required to submit their information returns on magnetic media may choose to submit their documents by elec-
tronic filing. IRS/ECC-MTB has one method for filing information returns electronically; see Part B.

.05 The above requirements do not apply if the filer establishes hardship (see Part D, Sec. 5).

Sec. 5. Vendor List

.01 IRS/ECC-MTB prepares a list of vendors who support electronic filing or magnetic media. The Vendor List (Pub. 1582) con-
tains the names of service bureaus that will produce files on the prescribed types of magnetic media or via electronic filing. It also
contains the names of vendors who provide software packages for filers who wish to produce electronic or magnetic media files on
their own computer systems. This list is compiled as a courtesy and in no way implies IRS/ECC-MTB approval or endorsement.

.02 If filers meeting the filing requirements engage a service bureau to prepare media on their behalf, the filers should be careful
not to report duplicate data, which may cause penalty notices to be generated.

.03 The Vendor List, Publication 1582, is updated periodically. The most recent revision will be available on the IRS website at
WWW.irs.gov.
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.04 A vendor who offers a software package and has the ability to produce magnetic media for customers, or has the capability to
electronically file information returns and would like to be included on the list, must submit a written request to IRS/ECC-MTB. The
request should include:

(a) Company name,

(b) Address (include city, state, and ZIP code),

(c) Telephone number (include area code),

(d) Email address,

(e) Contact person,

(f) Type(s) of service provided (e.g., service bureau and/or software),

(g) Type(s) of media offered (e.g., tape cartridge, 3!/2-inch diskette, or electronic filing),
(h) Type(s) of return(s)

Sec. 6. Form 4419, Application for Filing Information Returns Electronically/Magnetically

.01 Transmitters are required to submit Form 4419, Application for Filing Information Returns Electronically/Magnetically, to
request authorization to file information returns with IRS/ECC-MTB. A single Form 4419 may be filed. IRS/ECC-MTB encourages
transmitters who file for multiple withholding agents or qualified intermediaries to submit one application and to use the assigned
Transmitter Control Code (TCC) for all. Please make sure you submit your electronic/magnetic files using the correct TCC.

EXCEPTIONS
An additional Form 4419 is required for filing